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The FCC’s Power to Preempt Would Be a Double

Run Broadband is Just “Groping in the Dark”

–
–

There’s No Economic Basis for Artificially Promoting Gigabit Fiber



 

(“FCC” or “Commission”)

cycle, giving interested parties scantly over a month’s time 

—
—

116 (filed July 24, 2014) [“EPB Petition”], 

(filed July 24, 2014) [“Wilson Petition”], 



—

—

, promoting “Dig Once” policies, extending pole

 



 

explained in our comments on the FCC’s Open Internet 

08 (1996) (“[O]rdinary principles of ‘conflict’ and ‘field’ 

—
the state requirement ‘stands as an obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress,’ — on is ‘so pervasive as to make reasonable the 
inference that Congress left no room for the States to supplement it.’”) (internal citations omitted).  



the FCC’s original 1998 interpretation of Section 706

FCC’s 

— yet did not even bother to consider the FCC’s argument that, 

absurd result, but it is not obviously any more absurd than the FCC’s claim that Congress hid in 

]; Direct Commc’ns Cedar Valley, LLC v. F.C.C.,

Indeed, the Tenth Circuit’s analysis of this issue is clearly non
–



–

—
—

bound “to accept the reading that disfavors pre emption.”

 

Gade v. Nat’l Solid Wastes Mgmt. Assn., 505 U.S. 88 (1992) (holding that state laws regarding licensing of 

Bates v. Dow Agrosciences LLC, 544 U.S. 431, 449 (2005) (“’

action.’”



–
–

—

—

ilson’s broadband network from 
complying with the bill’s “onerous requirements,” but asking the FCC to preempt those requirements to allow 
Wilson to expand its broadband network into other counties without having to comply with H.B.129’s regulations, 

—



– as “ of democracy” –

–

—

—

, Merriam v. Moody’s Ex’r, 25 Iowa 163, 170 (1868) (“I

—

— against the existence of the power.”).



 The FCC’s Power to Preempt Would Be a Double

opened a veritable Pandora’s Box of regulation untethered to any clear basis in law and 

Cooke, “a change is gonna come.” 

For example, while today’s FCC might reach the conclusion that state laws 

investment and thus should be preempted under Section 706, that’s not the only 

…. It’s not hard, then, to 



–

–
–

the Commission’s powers would end.

reflects political incentives rather than the Commission’s mandate to serve the public interest, 



 Just “Groping in the Dark”

remarked, “

moment should it be left to irresponsible action.”

For all the complaints about “bottleneck” power that broadband companies might 

—



 

We’re all better off with a wall of separat

And the City of Wilson notes that “[t]

”

Martin’s Top Priority



the other functions of municipal utility systems. “By the mid
90’s, EPB recognized the need to enhance its electri
capacity, dedicated communications network.”

 

governments can mimic their competitors in the private marketplace in an attempt to “act like 
a business”: 

935) (“
.”) (emphasis added).



–

The evidence from even the Petitioners’ own experiences confirms that local governments are 

 –

provider’s network.

Wilson’s “investment” 



lease on the network’s equipment

While fiber has been called “future proof”
And even if today’s 

arrying data, there is far more to a “fiber” 

–

This is particularly true where Moore’s Law is involved: if the cost of computing 

network has been theoretically capable since the day fiber was put into the ground. Moore’s 

This, in fact, was explicitly promised on the certificates of participation: “The COP agreement states that if 

city’s general fund to cover those obligations.” 

Moore’s Law to 



Verizon’s FiOS service, it will be faster than the vast majority of customers currently demand. 

, Greenlight’s adoption rates have been limited, as it has 

 

 



 –

electric company’s decision to build a communications network in the late 1990s. While initially 

None represent real “investment” from the private sector.

Much like Greenlight, EPB’s service is based around its fiber offering

As of August 2012, the “EPB 

American average of 6.7mps.”
In other words, EPB’s pricing swung from one side of the pendulum 

As of 2010, EPB’s 4

“We don’t know how to price a gig,” said 
Harold DePriest, chief executive of EPB. “We’re experimenting. We’ll learn.”).



“ ”

who operates an ISP in Dayton, 35 miles north of Chattanooga, EPB’s presence offers little 

competes with Comcast for television delivery services, for instance. It’s a major 

, EPB Fiber’s total liabilities are $78,055,000, and the utility’s total liabilities 
, so it’s not as if the utility is operating in the black overall.

EPB’s bond rating was downgraded as a result of the credit risk created by its 

 

If this isn’t enough, the evidence from other attempts at municipal broadband networks 

Financial Performance of Tennessee’s Municipal Cable and Internet Overbuilds in 2009



 

 he “financially troubled” (and ironically named) UTOPIA project has 

Tellingly, this city’s leadership has 

because, in the words of one resident, it is “embarrassed about the financial fiasco that 
UTOPIA has caused.”

 

 

 Australia’s National Broadband Network has fallen victim to mismanagement, political 

Groton’s Deal to Shed TVC Finalized as New Owners Take the Reigns

Orem Tax Hike Ballot to Fund UTOPIA Won’t Mention the Troubled Network

LUS Fiber’s new marketing push and why it’s crucial to the business’ long

g its Wheels: An Analysis of Lessons Learned from iProvo’s First 18 Months of Municipal 

, “New National Broadband Network” (Apr. 7, 2009), 



Australia’s National Broadband Network now hangs in the political balance.
 

€53,000 ($68,000) per household.

 

—
they use Section 706 and other indications of Congress’ intent to 

deployment to communities where it doesn’t exist at all to support offering faster service to 

service, even if it weren’t contrary to 

underlies today’s calls for public
technology hasn’t progressed since 1969 because — —

“The Coalition’s Plan for Fast Broadband and an Affordable NBN” (Apr. 2013), 



d) behind today’s transportation/communications networks are 
—

get us from “here” to “there.” 

–

—

Ryanair CEO Michael O’Leary, had this to say 

The problem with aviation is that for fifty years it’s been populated by people 
who think it’s this wondrous sexual experience; that it’s like Jame
wonderful and we’ll all be flying first class when really it’s just a bloody bus with 
wings…. Most people just want to get from A to B. You don’t want to pay £500 

elsewhere, there’s little evidence that they want or need the broadband equivalent of 

— ’s ISPs and today’s infrastructure are failing 

Even with baggage fees, the ‘miracle of flight’ remains a real bargain



—

’ assertions that the agency should subsidize a technology 

The FCC should heed the wisdom of Australia’s newly minted C
explained his government’s decision to abandon plans for a national fiber

 There’s No Economic Basis for Artificially Promoting G

U.S. Investment Heroes of 2013: The Companies Betting on America’s Future



—

Mbps is all that is necessary to run Netflix’s 
current video service, which has led one critic to ask “
anybody really want or need?”

connections and other Internet use, he added: “It’s not too bad. If you’ve got a 50
connection you’ll be fine.”
ISPs have “lots of time to build the infrastructure”

reover, absolute network speed isn’t always the most price effective means of serving 

— —

’ effectively seek 



sector providers’ incentives to 

 

…
–



 

—
—

has been one of the Commission’s top priorities over the past few years. We 

to “all Americans” on a reasonable and timely basis without the participation of 

https://apps.fcc.gov/edocs_public/attachmatch/FCC-11-161A1.pdf



— the Petitioners’ immediate —
Petitioners’ materials. But to the extent that government

cost areas at the core of Petitioners’ 

broadband connectivity for “all Americans.”

In…

– –

subsidize such service. But private broadband providers already “self subsidize” build



Petitioners’

utility revenues, we don’t address that issue here. We do note, however, that the municipal cross



EPB’s 
— small area in Chattanooga’s immediate vicinity.

while Chattanooga itself benefits from EPB’s deployment, there are significant areas aroun

and overcoming the digital divide, Chattanooga’s 

service than EPB’

ubiquity is betrayed by EPB’s 

broadband regulation for the sake of Section 706’s mandate, intervening for the purpose of 

(“As stated at the time, EPB wanted its new telecommunications division, still a government

the primary provider of such services in Chattanooga.”).



g state limitations on municipal broadband fails to further the Section’s 

’

s the lack of a “business case for 
operating a broadband network” in high cost areas “[i]n the absence of 

provide additional support.” 

Supporting municipal broadband would undermine the “business case for operating a 
broadband network” as much as would removing “programs that provide additional support.”

 

cost pricing to some consumers), public firms’ ability to 



—

cost pricing would induce consumers to purchase services they don’t need (and 

 



…
the public interest…[by utilizing] measures that promote competition in the 

“to all Americans,” or even to 



—

government’s “nonprofit” 

—

—




